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given an opponent of its views. The creation of such an opportunity 
for the perversion of public opinion is too high la price to pay for 
anything but the prevention of "a clear and imminent danger" to 
the country. Perhaps this is not our most pressing danger, and yet 
it is hard to see how in a democracy there can be a much more vital 
one than that of such perversion of public opinion. Surely we have 
had enough of views promulgated by the most high, to be religiously 
accepted by all his followers. 

C. E. C. 

CONFLICT OF LAWS IN WORKMEN'S COMPENSATION 

During the last seven years the subject of the conflict of laws under 
workmen's compensation acts has witnessed a decided trend of 
authority away from the strictly territorial theory of the legislation 
and in favor of that conception of the statute which regards it as a 
legislative standardization of certain master and servant contracts 
and therefore essentially a rule of contract law, applicable to all 
contracts otherwise governed by the law of the enacting state. In 
one respect, however, the divergent lines of authorities present a 
significant contrast. The territorial rule has been adopted in four 
jurisdictions and applied in seven cases, 1 every one of which was a 
case of an extraterritorial injury under a local contract, involving 
therefore a renunciation of jurisdiction which would have been 
asserted under the contract theory. The latter, on the other hand, 
where accepted, has in every instance been established in cases involv- 
ing a local contract of employment and an injury occurring outside 
the state. 2 Where the converse case of a local injury under a foreign 

1 Hicks v. Maxton (1907) 124 L. T. Jour. 135; Tomalin v. S. Pearson & Son 
[1909] 2 K. B. 61 ; Schwartz v. India Rubber etc. Co. [1912] 2 K. B. 299; Gould's 
Case (1913) 215 Mass. 480, 102 N. E. 693 ; North Alaska Salmon Co. v. Pillsbury 

(1916) 174 Calif. 1, 162 Pac. 93; Kruse v. Pillsbury (1917) 174 Calif. 222, 162 
Pac. 891; Union Bridge & Construction Co. v. Industrial Commission (1919) 
287 111. 396, 122 N. E. 609. See also Keyes Davis Co. v. Allerdyce (April, 1913) 
Mich. I. A. B. 

s Kennersonv. Thames To-wboat Co. (1915) 89 Conn. 367, 94 Atl. 372; Grinnell 
v. Wilkinson (1916) 39 R. I. 447, 98 Atl. 372; Rounsaville v. Central R. Co. 
(1915) 87 N. J. L. 371, 94 Atl. 392; Post v. Burger (1916) 216 N. Y. 544, in 
N. E. 351 ; Gooding v. Ott (1916) 77 W. Va. 487, 87 S. E. 862; Foughty v., Ott 

(1917) 80 W. Va. 88, 92 S. E. 143; Jenkins v. Hogan & Sons (1917) 177 App. 
Div. 36, 163 N. Y. Supp. 707; Gilbert v. Des Lauriers Column Mould Co. (1917) 
180 App. Div. 59, 167 N. Y. Supp. 274; Hagenback v. Leppert (1917, Ind. App.) 
117 N. E. 531 ; State ex rel. Chambers v. District Ct. (1918) 139 Minn. 205, 166 
N. W. 185; State ex rel. Maryland Casualty Co. v. District Ct. (1918) 140 Minn. 
427, 168 N. W. 177; Industrial Commission v. Barene (1919) 107 Misc. 486, 177 
N. Y. Supp. 689; Holmes v. Communipaw Steel Co. (1919) 186 App. Div. 645, 
174 N. Y. Supp. 772; Industrial Commission v. Aetna Life Ins. Co. (1918, Colo.) 
174 Pac. 589; Anderson v. Miller Scrap Iron Co. (1919) 169 Wis. 106, 170 N. W. 
275; Pierce v. Bekins Van & Storage Co. (1919, Iowa) 172 N. W. 191. 
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contract has been presented, a remarkable course has been pursued. 
The "contract" statute of New Jersey has repeatedly been held 
applicable to injuries suffered in New Jersey under New York con- 
tracts. 3 The Connecticut act, though previously decided to be of the 
"contract" type, has once been applied to an injury suffered in Con- 
necticut under a Massachusetts contract of employment. 4 A recent 
Indiana case 5 adds a third to the jurisdictions swinging over to the 
territorial rule by way of bringing local injuries under foreign con- 
tracts within the operation of the local act, notwithstanding the fact 
that the act in express terms rejected the territorial rule of applica- 
tion, 6 and had been held to belong to the contract class of statutes. 7 
In one state only has the contract theory been applied by way of 
renunciation of the application of the local law. 8 

May there not be some fundamental error in an interpretation which 
so generally refuses to work both ways? If a preconceived theory 
of construction has failed to take into account the dominant purpose 
of an enactment, the case which under the theory calls for an exclu- 
sion of the application of the statute is most likely to reveal this fact, 
for an instinctive perception of that dominant purpose is almost certain 
in such a case to override the theory. Is' not this unwillingness to 
renounce jurisdiction in any case of local injury symptomatic of a 
direction of the legislative interest very different from that presupposed 
by the contract theory, — an interest in conditions of fact and not in 
contracts as such? 9 

The contract theory is usually supported by reliance upon some of 
the most superficial aspects of the legislation. It is not enough to 
say that certain types of contracts are partially standardized as a 
result of the enactment. 10 All regulations of the conditions of per- 
formance of contracts produce this effect. It would probably not be 

3 American Radiator Co. v. Rogge (1914) 86 N. J. L. 436, 92 Atl. 85, 94 Atl. 85, 
(1915) 87 N. J. L. 314 93 Atl. 1083 ; Davidheiser v. Hay Foundry & Iron Works 
(1915) 87 N. J. L. 688, 94 Atl. 309; see also Gilbert v. Des Lauriers Column 
Mould Co., supra. 

4 Douthwright v. Champlin (1917) 91 Conn. 524, 100 Atl. 97, (1917) 27 Yale 
Law Journal, 113; but see Banks v. Howlett Co. (1918) 92 Conn. 368, 102 Atl. 
822, (1918) 27 Yale Law Journal, 707, in which reliance was placed upon an 
actual novation to bring the case within the statute. 

' Hagenbeck & Great Wallace Show Co. v. Randall (1920, Ind. App.) 126 
N. E. 501. 

Burns Ann. Ind. St. 1918 Supp. sec. 8o2od 1. 

7 Hagenback v. Leppert, supra. 

"Schweitzer v. Hamburg- American etc. Co. (1912) 78 Misc. 448, 138 N. Y. 
Supp. 944 (common-law action) ; Barnhart v. American Concrete Steel Co. 
(1917) 181 App. Div. 881, 167 N. Y. Supp. 475; Barnhart v. American Concrete 
Steel Co. (1920, N. Y.) 125 N. E. 675 (compensation suit). 

" See Young v. Duncan (1914) 218 Mass. 346, 349. 106 N. E. 1, 3. 

10 Post v. Burger, supra; Anderson v. Miller Scrap Iron Co., supra; Pierce v. 
Bekins Van & Storage Co., supra. 
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contended that regulations of child labor or of the hours of labor 
had other than a strictly territorial operation. Yet an eight-hour law 
unquestionably reads its requirements into the terms of a contract 
of employment made and to be performed within the state. The 
question remains, what contracts are thus standardized, and to what 
extent? And this question cannot be answered except by considering 
whether this standardization was the dominant purpose of the statute, 
as in the case of life insurance legislation, or merely the incidental 
effect of an enactment primarily concerned with facts and not with 
the conditions and modes of contracting. 

If the compensation statute truly embodied a rule of contract law, 
a court confronted by the case of an injury locally suffered under a 
foreign contract of employment would feel no impulsion to indulge 
in the palpable fiction of a new contract by reason of the crossing of 
the state boundary. 11 It has been suggested that this is no more 
fictitious than the reading of the provisions of the lex loci contractus 
into the original agreement. 12 Such a contention ignores the vital 
distinction between giving the law of the contract its natural and 
necessary effect upon the legal incidents of the original agreement, 
and inventing a novation of which the parties never dreamed for the 
sole purpose of bringing into operation an otherwise inapplicable law. 
Admittedly the sovereign of the locus delicti can regulate local con- 
duct under a foreign contract. But the admission of a disposition to 
do so is an admission that the regulation in question is not a matter 
of contract law. 

Similarly if the compensation statute were truly a rule of contract 
law, the court of the place of injury would have no motive for refusing 
effect to the foreign contract as determined by the foreign law. No 
conflict could be perceived between such a contract and the public 
policy of the place of injury, 13 for the local statute as a rule of con- 
tract law would involve no declaration of policy concerning acts 
performed under contracts with the regulation of which this contract 
law could have no concern. 

On the same principle, if the contract theory were true to the legal 
facts, no difficulty would be felt in giving effect to a foreign com- 
pensation statute in an action at common law brought in the locus 
delicti, with respect to the waiver of common-law rights of action and 
defences. Parties may by contract effect this result. Why should 
not similar effect be given to a standardized agreement prescribed by 
the law of the contract? 14 The lex loci delicti merely supplies the rule 

11 See American Radiator Co. v. Rogge, supra; Douthwright v. Champlin, 
supra; Hagenbeck & Great Wallace Show Co. v. Randall, supra; see also I 
Bradbury, Workmen's Compensation (2d ed. 1914) 56-57. 

"Angell, Workmen's Compensation for Injury Abroad (1918) 31 Harv. Law 
Rev. 619, 623-624. 

u See Hagenbeck etc. v. Wallace, supra. 

14 Schweitzer v. Hamburg- American etc. Co., supra. 
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governing tort liability in the absence of an admissible contractual 
modification. Whether and to what extent such a modification has 
taken place should be referred without hesitation to the law governing 
the contract as such. 

Yet extreme reluctance is shown to accept any of these conclusions. 
With respect to the last point a curious situation has arisen. While 
reliance is placed, in favor of the contract theory, upon the uncon- 
troverted proposition that the liability created by the statute is not of 
a tortious character, nevertheless it is felt that those provisions which 
plainly modify and partially supersede a branch of the law of torts, 
are necessarily of a territorial character. 15 Yet nothing could be 
clearer than that the compensation statutes should be construed as a 
whole, each provision being complementary to the rest and therefore 
coextensive in application. The provision of a statutory waiver of 
the common-law remedy, and the absolute or conditional abolition of 
the defences of contributory negligence, the assumption of risk, and the 
fellow servant rule, are indissolubly connected with the scheme of 
compensation provided, as an obvious measure of inducement or 
coercion for the purpose of giving effect to the latter. If a system 
of compensation is designed to cover extraterritorial injuries, and if 
when accepted it does not protect from common-law actions for such 
injuries, the result is both irrational and severe. Especially would 
this be true if the locus delicti, by hypothesis not the law of the con- 
tract, chanced to have abolished the common-law defences. 

The adoption of a theory which can not be consistently applied has 
already brought into the courts cases of double recovery under the 
statutes. 16 While the result was mitigated by an allowance, contrary 
to predictions, 17 of the proceeds of the former recovery in partial 
satisfaction of the latter, the hardship and confusion of a double 
proceeding remain. 

Excessive stress upon the usual provision for an election 18 by the 
employer and employee is largely responsible for the present impasse. 
What is the character of this election and for what purpose is it 
granted? The alternative of an aggravated common-law liability 
would, if imposed absolutely, have been clearly territorial in char- 
acter. 19 The same should be true of the alternative of a limited lia- 
bility irrespective of fault, and the permission or requirement of 
insurance in lieu of this liability is merely a modification of the means 

"Johnson v. Nelson (1915) 128 Minn. 158, 150 N. W. 20; Pendar v. H. & B. 
American Machine Co. (1913) 35 R- I. 321, Atl. 1; Piatt v. Swift (1915) 188 
Mo. App. 584, 176 S. W. 434; Mitchell v. St. Louis Smelting & Refining Co. 
(1919, Mo. App.) 215 S. W. 506; see Angell, op. cit., 626. 

" Gilbert v. Des Lauriers etc. Co., supra; Jenkins v. Hogan & Sons, supra. 

" See Rounsaville v. Central R. Co., supra, 374. 

18 Kennerson v. Thames Towboat Co., supra; Foughty v. Ott, supra; Hagen- 
beck v. Leppert, supra. See Bradbury, op. cit., 48. 

"Alabama Great Southern Ry. v. Carroll (1892) 97 Ala. 126, 11 So. 803; 
Payne v. New York, Susquehanna & W. Ry. (1911) 201 N. Y. 436, 95 N. E. 19. 
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to the same legislative end. What new element is added by the grant 
of an ostensible option between this aggravated common-law liability 
and the scheme of insurance or of liability without fault? The allow- 
ance of a degree of latitude in the character and conditions of redress 
indicates no change in the direction of the legislative purpose. This 
is the more evident in view of the fact that the option granted, at least 
so far as the employer is concerned, is not and is not intended to be a 
real one, but the aggravated common-law liability is designed to coerce 
the employer into the acceptance of the ostensible alternative. As 
evidence of the dominant legislative intention this fictitious option 
should not be regarded otherwise than as a penal sanction. 

While the important consideration is that a consistent and so far 
as possible uniform theory of the workmen's compensation statutes 
should prevail, 20 it is submitted that this end can be best achieved by 
starting with an interpretation which accords with the motives under- 
lying the legislation. This requirement is clearly not met by the 
contract theory unfortunately prevailing. 



FURTHER LIMITATIONS UPON FEDERAL INCOME TAXATION 

The decision of the United States Supreme Court denying the tax- 
ability of stock dividends as income under the Sixteenth Amendment 1 
aroused a fever of interest before it was announced, culminating in 
the stock market flurry caused by the erroneous first report of it. 2 
Since its announcement it has been the subject of extensive comment, 
both favorable and adverse. 3 It seems, however, to have been rather 

x See also Comment (1917) 27 Yale Law Journal, 113. 

1 Eisner v. Macomber (1920, U. S.) 40 Sup. Ct. 189. 

2 See Comment (1920) 29 Yale Law Journal, 678. 

"See article by the writer hereof, Eisner v. Macomber (1920) 29 Yale Law 
Journal, 735. The soundest suggestion for upholding any part of the tax upon 
stock dividends is given by Professor Warren, Taxability of Stock Dividends as 
Income (1920) 33 Harv. L. Rev. 885. In effect, it is that accrued increases in 
value of capital items are taxable and that Congress has the power to state, and 
has here stated, what shall be the test to show that such gains have accrued. But, 
it may be suggested: (1) that, as Professor Warren states, this would at most 
only sustain the tax so far as levied upon the increase in value taking place while 
the recipient of the stock dividend holds the stock, and would leave so little of the 
actual statute left and so unfair a resulting situation as to make it questionable 
whether any of the statute should be upheld under such conditions; (2) that 
declaring of a stock dividend by no means signifies an increase in value to the 
extent of the book value of the stock dividend — that being the taxable amount 
[Art. 1545 of (1919) U. S. Int. Rev., Reg. 45] — but is ordinarily a suggestion of a 
present partial increase and an augury of further increase in market value; and 
(3) that the declaration of a stock dividend may conceivably be an expression of 
the opinion of the directors of the corporation that an increase in value has taken 
place, but is no more an actual realization of a monetary gain to the stockholder 
than a raise in a tax assessment by a board of assessors is such a realization to 
the taxpayer. 



